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IN THE DISTRICT OF THE UNITED STATES OF AMERICA 

FOR THE SOUTHERN DISTRICT OF ILLINOIS 

ORIGINAL 

) 
UNITED STATES OF AMERICA, ) 

) 
P l a i n t i f f ( s ) , ) 

) 

vs. ) Case No. 99-63-GPM 

; 
PHARMACIA CORPORATION, ) 
(F/K/A MONSANTO COMPANY) et ) 
a l . , ; 

) 
Defendant(s). ) 

) 
PHARMACIA CORPORATION ( f / k / a ) 
Monsanto Company) and SOLUTIA INC.) 

) 
C o u n t e r c l a i m P l a i n t i f f s , ) 

) 
vs. ) 

) 
UNITED STATES OF AMERICA, e t a l . , ) 

) 
C o u n t e r c l a i m Defendants. ) 

) 

TRIAL OF PRIMARY CASE (U.S. A. V. ROGERS CARTAGE & SAUGET) 

( C l o s i n g Arguments) 

BE IT REMEMBERED AND CERTIFIED t h a t h e r e t o f o r e on 11/20/03 , 
the same b e i n g one of the r e g u l a r j u d i c i a l days i n and f o r the 

U n i t e d S t a t e s D i s t r i c t Court f o r the Southern D i s t r i c t of 
I l l i n o i s , Honorable G. P a t r i c k Murphy, U n i t e d States D i s t r i c t 
Judge, p r e s i d i n g . The f o l l o w i n g p r oceedings were recorded by 

mechanical stenography; t r a n s c r i p t produced by computer. 

REPORTED BY: Molly N. Clayton, RPR, O f f i c i a l Reporter f o r ^ 
U n i t e d S t a t e s D i s t r i c t Court, SDIL, 750 M i s s o u r i Ave., East St. 
L o u i s , I l l i n o i s 62201, (618)482-9226, molly@Clayton.name 
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THE COURT: Be seated. A l l r i g h t . Good morning, 

c o u n s e l . 

MS. TORRENT: Good morning. 

MR. SCHULTZ: Good morning. 

THE COURT: This matter i s b e f o r e the c o u r t t h i s 

morning f o r the c l o s i n g arguments. A couple o f matters, I 

reviewed the o b j e c t i o n s i n the d e p o s i t i o n o f C h a r l e s Harmon. 

Those a r e o b j e c t i o n s a s s e r t e d by Rogers Cartage. Those are 

denied. O v e r r u l e d . The U n i t e d S t a t e s sought l e a v e to f i l e a 

supplemental t r i a l b r i e f . Granted. And I read t h a t . 

Now when you argue your case I t h i n k I understand what 

the law i s i n t h i s area and I t h i n k each o f you have your 

copies o f the t r a n s c r i p t i n the- case. I t seems t o me the case 

i t comes down t o a f a i r — a p r e t t y narrow i s s u e . Indeed the 

standard f o r l i a b i l i t y i s low. Of course, t h e r e i s no 

f i n g e r p r i n t i n g requirement as such. There i s no requirement. 

Or to s t a t e i t d i f f e r e n t l y t h e r e ' s no requirement t h a t the 

p o l l u t a n t s found i n the a f f e c t e d area are the same p o l l u t a n t s 

d i s c h a r g e d by the defendant. 

That a s i d e , i t i s necessary t o show t h a t t h e defendant 

d i s c h a r g e d i n t o the a f f e c t e d area. Of course t h e r e ' s no 

requirement of f a u l t : or what have you. I t ' s a s t r i c t l i a b i l i t y 

s t a t u t e . But t h a t i s the showing t h a t must be made. Now a f t e r 

a l l of the maneuvering and w r e s t l i n g around and the l i k e I 

t h i n k t h a t ' s the o n l y i s s u e l e f t i n the case. 
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Now i f I overlooked i t , of course, c o r r e c t me. I 

would r a t h e r be c o r r e c t e d here than s i x years from now when 

t h i s case ends up on appeal. 

And by the way, i f t h e r e ' s anybody i n t e r e s t e d i t ' s 

l i k e l y t o be s i x years because I'm not i n c l i n e d t o 

be a u t h o r i z i n g , t o be g r a n t i n g , any i n t e r l o c u t o r y appeals. The 

Court o f Appeals i n our c o u r t doesn't a p p r e c i a t e those. 

They're r a r e l y , r a r e l y looked upon w i t h a p p r o v a l . So everyone 

i s g oing t o have to w a i t around u n t i l I e n t e r a f i n a l judgment 

i n t h i s case. 

That a s i d e , when you argue your case i f you w i l l , 

p a r t i c u l a r l y the f i n d i n g s t h a t you're r e a l l y i n t e r e s t e d i n , 

show me here on the r e c o r d , p o i n t i t out t o me, t h a t ' s how you 

can b e s t h e l p me. And I w i l l go there and re a d i t f o r myself. 

I t i s my i n t e n t i o n t o come out — a f t e r the c l o s i n g arguments 

take a few minutes, compose my thoughts, and r u l e . I t h i n k I 

t o l d you the a p p r o p r i a t e r u l e — I always check t h i s t o be 

s u r e — but I'm sure i t i s Rule 52 which p r o v i d e s f o r a simple 

r u l i n g on the r e c o r d as opposed to a — y e a h — w r i t t e n d e t a i l e d 

memorandum. I don't f i n d t h a t my o p i n i o n s get any b e t t e r w i t h 

time. Although some cases r e q u i r e i t , t hese don't. So again 

you argue your case l i k e you want. I'm not g o i n g t o stop you, 

but I don't need a l e c t u r e on the law. I've read the law. I 

t h i n k I know where the law i s . But p o i n t out t o me i n the 

evidence what does the evidence here mean and p o i n t t o me w i t h 
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p a r t i c u l a r i t y where the case i s or the case i s n ' t . 

With t h a t a s i d e , Mrs. T o r r e n t , are you goi n g t o argue 

f o r the U n i t e d States? 

MS. TORRENT: I am, your Honor. 

THE COURT: You may proceed. 

MS. TORRENT: Thank you. For the c o u r t ' s convenience 

I have taken the l i a b i l i t y o f p u t t i n g t o g e t h e r a 

c i t a t i o n s - t o - t r i a l - t r a n s c r i p t t o be used i n our c l o s i n g . 

THE COURT: Very w e l l . 

MS. TORRENT: And w i t h your p e r m i s s i o n i f you would 

s t i l l l i k e me to make r e f e r e n c e t o the testimony as I go 

through i t I'm happy t o do so. 

THE COURT: W e l l , or i f you have the c i t a t i o n s here 

you can j u s t t e l l me what i t i s about t h e i r testimony t h a t you 

t h i n k makes your case. 

MS.. TORRENT: Good morning. May i t p l e a s e the c o u r t . 

THE COURT: Thank you, i t does. 

MS. TORRENT: At the c l o s e o f testimony l a s t week, 

your Honor, you s a i d t o us t h a t when i t ' s a l l s a i d and done 

t h i s t u r n e d out to be a f a i r l y simple case, and we agree. 

CERCLA v e r y simply r e q u i r e s t h a t the U n i t e d States prove t h a t 

Rogers Cartage d i s c h a r g e d hazardous substances from i t s t r u c k 

washing o p e r a t i o n s at i t s Cahokia/Sauget f a c i l i t y . That the 

same types of hazardous substances were found i n the s o i l , 

sediments and u n d e r l y i n g groundwater, and th e r e was a 
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reasonable m i g r a t i o n pathway from the t r u c k washing t o the 

p o i n t of r e l e a s e i n the environment. We have done t h a t and 

more. 

In order to escape l i a b i l i t y Rogers Cartage must 

prove, not j u s t suggest but prove, t h a t not one drop of t h e i r 

d i s c h a r g e s from e i t h e r f a c i l i t y got i n t o Dead Creek. That's no 

s m a l l t a s k . I t d e f i e s l o g i c i n t h i s case and, i n f a c t , f l i e s 

i n the face of the a c t u a l evidence. 

As t h i s c o u r t w i l l r e c a l l d u r i n g your f i r s t day of 

testimony Rogers Cartage s t i p u l a t e d t o the c o u r t t h a t three 

elements were i n f a c t the case. One t h a t the s i t e i s a 

f a c i l i t y ; t h a t t h e r e was a r e l e a s e or t h r e a t e n e d r e l e a s e of 

hazardous substances t h a t had o c c u r r e d ; and t h a t the r e l e a s e or 

t h r e a t e n e d r e l e a s e caused the U n i t e d S t a t e s t o i n c u r r e d 

response c o s t s . Thus the s o l e i s s u e f o r d e t e r m i n a t i o n i s 

whether Rogers Cartage i s a r e s p o n s i b l e p a r t y . And we submit 

t h a t t h a t answer i s yes. S e c t i o n 107(a) s e t s f o r t h those 

c a t e g o r i e s of persons c o n s i d e r e d to be r e s p o n s i b l e p a r t i e s and, 

as the c o u r t w i l l r e c a l l , from t h i s e x h i b i t which sets f o r t h 

the v a r i o u s c a t e g o r i e s of r e s p o n s i b l e p a r t i e s . For the most 

p a r t d u r i n g our t r i a l we focused on 9607 (a) (3) which i s 

otherwise known as arranger l i a b i l i t y . And t h a t p r o v i s i o n of 

CERCLA holds l i a b l e any person who by c o n t r a c t , agreement or 

otherwise arranged f o r d i s p o s a l or treatment a t any f a c i l i t y or 

i n c i n e r a t i o n v e s s e l owned or operated by any o t h e r p a r t y or 
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e n t i t y and c o n t a i n i n g such hazardous substances. 

Now t h e r e are two d e f i n i t i o n s t h a t we have t o t a l k 

about. One i s the d e f i n i t i o n o f f a c i l i t y . The f a c i l i t y i s any 

s i t e or area where a hazardous substance have been deposited, 

s t o r e d , p l a c e d or otherwise come t o be l o c a t e d . I t i s not 

n e c e s s a r i l y the superfund s i t e . 

The second d e f i n i t i o n t h a t ' s important f o r today i s 

t h a t CERCLA d e f i n e s d i s p o s a l t o i n c l u d e the " d i s c h a r g e , 

d e p o s i t , i n j e c t i o n , _ d u m p i n g , s p i l l i n g , l e a k i n g or p l a c i n g of 

any s o l i d or hazardous waste i n t o o r on the l a n d o r water so 

t h a t such s o l i d waste or hazardous waste or any c o n s t i t u e n t 

t h e r e of may e n t e r the environment." 

So i n order f o r the U n i t e d States t o c a r r y i t s burden 

and show t h a t Rogers Cartage i s l i a b l e as an a r r a n g e r we need 

t o show t h r e e t h i n g s . F i r s t , t h a t Rogers Cartage handled 

chemicals t h a t c o n t a i n e d hazardous substances; second, t h a t 

Rogers Cartage otherwise arranged f o r the d i s p o s a l of these 

hazardous substances by washing them down i n t o the d i t c h e s t h a t 

went to the wetlands i n Cahokia and down the d r a i n s t o the 

sewer a t Sauget; and f i n a l l y , t h a t the hazardous substances 

s i m i l a r t o those Rogers Cartage d i s p o s e d of had an open 

m i g r a t i o n pathway to Dead Creek and are a c t u a l l y present i n the 

s o i l or the sediment or the groundwater at Dead Creek. 

We submit t h a t the U n i t e d S t a t e s has p r o v i d e d the 

necessary proof f o r these elements. F i r s t l e t ' s c o n s i d e r the 
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chemicals hauled by Rogers Cartage. Who among us can f o r g e t 

t h e testimony of Don Mayer the former Monsanto employee who 

e m p h a t i c a l l y , w i t h grave p r e c i s i o n , r a t t l e d o f f the products 

t h a t Rogers Cartage hauled f o r Monsanto: Zinc , d iphenol 

phosphates, oleums which i s a superconcentrate s u l f u r i c a c i d , 

s u l f u r i c a c i d s , c h o l o r o s u l f u r i c a c i d , PCBs, 1242, 1248, 1260, 

and he goes on and on and on. He ends h i s answer by saying, 

"do you want me to keep going?". 

This e x h i b i t , what we've done w i t h t h i s e x h i b i t here, 

your Honor, i s we have l i s t e d the products t h a t were t e s t i f i e d 

t o by Don Mayer and a l s o t h a t were admitted by Rogers Cartage 

i n the request f o r admissions. And we've broken them down t o 

those t h a t were hauled by Cahokia depot and the Sauget depot. 

What t h i s chart shows you i s t h a t Rogers Cartage 

d i d n ' t j u s t haul PCBs, i t hauled a wide range o f chemicals, and 

t h a t ' s important. Rogers Cartage c o n t i n u e d the same business 

i n 1970 and hauled almost e s s e n t i a l l y the same products when i t 

moved t o i t s Sauget f a c i l i t y . , 

Furthermore, Rogers Cartage admitted t o h a u l i n g PCBs, 

chlorobenzene and z i n c , among many oth e r chemicals. And I 

r e f e r t o request f o r admission number 12 and request f o r 

admission number 27 which s t a t e s t h a t the t r u c k s c o n t a i n i n g 

these same chemicals were washed at i t s Sauget f a c i l i t y . 

Request f o r 2 9 s t a t e s t h a t Rogers Cartage admits t h a t these 

same chemicals contained hazardous substances. 
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Next, c o n s i d e r the chemical c o n s t i t u e n t s t h a t were 

found i n Rogers Cartage waste water t h a t have a l s o been found 

at the s i t e . At Dead Creek Segment A sediment and groundwater 

samples taken by IEPA i n the 1980s shows the presence of PCBs, 

dichlorobenzene, phenols and z i n c . In Dead Creek Segment B 

t h a t same study i n 1980 by IEPA shows the presence of those 

s i m i l a r c o n s t i t u e n t s : Chlorobenzene, dichlorobenzene, phenols 

and z i n c . And t o c o r r o b o r a t e those samples some almost 19 

years l a t e r samples taken by the EPA a t Dead Creek Segment B 

a l s o i n d i c a t e the presence of chlorobenzene, PCBs, phenols, 

n i t r o a n i l i n e , and z i n c . At Dead Creek Segment F the sampling 

of s o i l s and groundwater taken i n 1999 i n d i c a t e the presence of 

chlorobenzene, n i t r o a n i l i n e s , PCBs and z i n c . 

And i f you r e c a l l Dr. C h i r l i n who t e s t i f i e d , he was 

our groundwater h y d r o l o g i s t . He opined t h a t Dead Creek was a 

l o s i n g stream and because i t was a l o s i n g stream the lowest 

creek sediments f e l l below the groundwater t a b l e which i n 

essence means the contamination t h a t was present i n those 

sediments i s now present i n those groundwater. He s p e c i f i c a l l y 

t e s t i f i e d and i d e n t i f i e d the e x i s t e n c e of benzene, 

dichlorobenzene and chlorobenzene i n the groundwater at Dead 

Creek Segment A. 

The f i n a l element t o be proven then, i s there some 

p l a u s i b l e m i g r a t i o n pathway from Rogers Cartage t r u c k washing 

op e r a t i o n s t o the o f f - s i t e p o i n t s where contaminants were 
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r e l e a s e d i n the environment. L e t ' s s t a r t w i t h Cahokia. F i r s t 

we have the f a c t witnesses. You r e c a l l the testimony o f 

C h a r l e s Johnson, a t r u c k washer at the Cahokia f a c i l i t y f o r 

f i v e years who, along w i t h h i s seven b r o t h e r s , washed t r u c k s 

o u t s i d e a l l year-round., He d e s c r i b e d the washing out of Rogers 

Cartage chemical tankers w i t h a steam J e a n i e . He d e s c r i b e d how 

the f a c i l i t y was open seven days a week and they would wash 15 

t r u c k s a day. And what's more important t o note i s t h a t every 

t r u c k had h e e l i n i t . 

And the h e e l c o n t a i n e d the chemical product t h a t t h a t 

p a r t i c u l a r t a n k e r had hauled, and t h a t ' s important because the 

h e e l s c o n t a i n anywhere from f i v e t o t e n g a l l o n s o f m a t e r i a l ' 

t h a t remain i n the tanker upon i t s r e t u r n to the depot f o r 

washing so when Rogers Cartage had the t r u c k s washed out t h a t 

h e e l went out along w i t h the wash water t o the wetlands i n 

Cahokia and t o the d r a i n s i n Sauget. 

Mr. Johnson s p e c i f i c a l l y r e c a l l e d c l e a n i n g out o f 

m a l a y i c hydrate which he had t o c l e a n out very q u i c k l y because 

i t would b l i n d him i f he d i d n ' t . And the wash water t h a t he 

t e s t i f i e d t o t h a t was coming out of the t r u c k washing was d i r t y 

w i t h product. Mr. Johnson a l s o d e s c r i b e d how the wash water 

c o n t a i n e d the chemical h e e l s flowed i n t o a l a r g e pond behind 

the depot. In h i s words t h i s was " a l l our product was running 

here". 

I f your Honor r e c a l l s d u r i n g C h a r l e s Johnson's 
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testimony he p o i n t e d out to the c o u r t the t r u c k s t h a t were 

l i n e d up along t h i s f a c i l i t y . He a l s o p o i n t e d out to the 

f a c i l i t y where the t r u c k s were washed and he p o i n t e d out t h a t 

the waste water from the t r u c k washings made i t s way down i n t o 

t h i s pond. As Mr. Johnson r e c a l l e d t h a t one weekend there were 

so many chemicals i n i t i t caught f i r e . 

C h a r l e s ' l i t t l e b r o t h e r Donel Johnson and Donald Mayer 

a l s o i d e n t i f i e d about t h i s same lagoon. And they i d e n t i f i e d i t 

as a r e c e p t a c l e f o r contaminated wash water. And when asked i f 

you c o u l d f i s h i n i t , i f you r e c a l l what Donel Johnson's answer 

was: No, you coul d n ' t f i s h i n i t . I t ' s not a pond you could 

f i s h i n . Donel t e s t i f i e d t h a t the creek ran down the sid e of 

C a r g i l l Road. What he was r e f e r r i n g was the d i t c h down C a r g i l l 

Road. He wasn't t a l k i n g about Dead Creek but he was t a l k i n g 

about some s o r t of creek t h a t had enough water i n i t that he 

would — a d i t c h t h a t had enough water i n i t t h a t he would 

c h a r a c t e r i z e i t as a creek. This i s the same creek, i f you 

w i l l , t h a t Mary S i t t o n saw from the a i r . 

And t h a t b r i n g s us t o our e x p e r t s . Mary S i t t o n ' s 

h i s t o r i c a l a e r i a l photograph dated 1968, which i s t h i s one, 

through t h a t photograph she was able t o t e s t i f y t h a t she saw 

pathways of m i g r a t i o n . Through her testimony as t o P l a i n t i f f ' s 

E x h i b i t No. 267-N Mrs. S i t t o n t e s t i f i e d t h a t she was able t o 

see drainage channels l e a d i n g from the t r u c k washing area to 

the impoundments from here to here. That there was a breached 
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berm. Which was down i n t h i s area o r as you can more a p t l y see 

on P l a i n t i f f ' s E x h i b i t 267 the y e l l o w l i n e s t h a t show where the 

breach i s and a p o o l o f l i q u i d south of the berm t h a t d r a i n e d 

toward the wetlands r u n n i n g along Dead Creek. 

Now here i s the second lagoon and she saw the pathway 

l e a d i n g down to t h i s d r ainage d i t c h . T h is i s the same d i t c h 

t h a t Donel Johnson i d e n t i f i e d t o be a creek. This 1968 

photograph i s more than j u s t a h i s t o r i c a l a e r i a l photograph. 

I t i n f a c t i s photographic evidence of Rogers Cartage a c t s of 

d i s p o s a l ; 

Our other e x p e r t , Dr. Menzie, t e s t i f i e d a l s o about the 

drainage p a t t e r n s at and around the. Cahokia f a c i l i t y but he d i d 

so from a ground p e r s p e c t i v e . Dr. Menzie, whose p e r s o n a l 

experience at Dead Creek dated back t o 1980s, opined t h e r e were 

impoundments t h a t c a p t u r e d t r u c k washing water and t h a t the 

slope o f t h i s area was such t h a t the water would g e n e r a l l y move 

i n t h i s d i r e c t i o n toward a d i t c h t h a t runs down along C a r g i l l 

Road. H i s v i s i o n from t h e ground i s the same as Mary S i t t o n ' s 

v i s i o n from the a i r . 

He f u r t h e r t e s t i f i e d t h a t the o v e r f l o w had entered the 

d i t c h , would then f l o w i n t h i s d i r e c t i o n down i n t o the wetland, 

and from the wetland down i n t o C a r g i l l Road and j o i n e d Dead 

Creek. So we had the drainage going down a l o n g the road, down 

to the c u l v e r t , the c u l v e r t goes under C a r g i l l Road and 

di s c h a r g e s i n t o t h i s w etland. And as you can see from 
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P l a i n t i f f ' s E x h i b i t 267 t h e r e are a e r i a l s which show where Dead 

Creek i n t e r s e c t s t h e wetland area. Dr. Menzie f u r t h e r opined 

t h a t even 32 years l a t e r sampling r e s u l t s taken from the 

drainage d i t c h a l o n g C a r g i l l Road r e v e a l e d e l e v a t e d l e v e l s of 

z i n c and PCBs. That's down along C a r g h i l l road. And i f you 

r e c a l l h i s testimony the sampling r e s u l t s showed i n c r e a s i n g 

l e v e l s as you went from the C a r g i l l f a c i l i t y down towards the 

wetland, which i s what you would expect i n a discharge 

s i t u a t i o n . 

Now Rogers Cartage i n i t s c r o s s t r i e d t o a t t a c k the 

sampling r e s u l t s and they t r i e d t o do t h i s by s a y i n g the 

sampling r e s u l t s which were taken down here were i n f a c t wrong. 

They were wrong because they should have been taken f u r t h e r up. 

And t h a t ' s because today as you and I s i t here today t h e r e ' s a 

fence t h a t comes down here and t h i s c u l v e r t has been made 

b i g g e r . I t moves out t h i s way. But t h a t ' s not the p o i n t 

because, as.Mary S i t t o n t e s t i f i e d / t h i s whole area no matter 

where you would have taken i t was ponded up w i t h water. So 

t h a t makes t h a t i r r e l e v a n t . 

Thus as you can see the evidence leads t o the 

i n e s c a p a b l e c o n c l u s i o n t h a t not o n l y was t h e r e a p o t e n t i a l 

pathway i n t h i s case t h e r e was an a c t u a l pathway. 

Although i t ' s not the burden o f the U n i t e d States t o 

d i s p r o v e o t h e r p o s s i b l e sources o f c o n t a m i n a t i o n i n Creek 

Segment F, Dr. Menzie, i n f a c t , t e s t i f i e d t h a t s o i l sampling 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

14 

data was not c o n s i s t e n t w i t h roadside contamination. As you 

r e c a l l , Rogers Cartage t r i e d t o suggest t h a t t r u c k s running up 

and down t h i s road would have c o n t r i b u t e d . And Dr. Menzie 

s a i d , no, t h a t was i n c o n s i s t e n t w i t h the f i n d i n g s . You would 

have expected to have a more c o n s i s t e n t f i n d i n g i n the 

samplings along the road and t h a t ' s not the case. 

Rogers Cartage, on the other hand, must prove t h a t i t s 

d i s p o s a l of chemical waste d i d not reach Creek Segment F. I t 

has not met i t ' s burden o f p r o d u c t i o n . L e t ' s c o n s i d e r what. 

Rogers Cartage showed. That's nothing. While Rogers Cartage 

cross-examined about i t was suggestion and innuendo. The fact, 

i s Rogers Cartage p r o v i d e d no proof. Rogers Cartage d i d not 

even put on a s i n g l e w itness to c a r r y i t s burden to d i s p r o v e 

c a u s a t i o n . 

Now l e t ' s move t o the Sauget f a c i l i t y . Through 

requests f o r admissions Rogers Cartage had admitted t h a t i t s 

wash water c o n t a i n i n g a whole host of chemicals was down the 

sewers and these wastes contained hazardous substances. ,1 

r e f e r you t o 104(E) response number seven; request f o r 

admission number 27; request f o r admission number 30 as 

admitted. Rogers Cartage a l s o admits t h a t i t s drainage were 

connected t o the V i l l a g e o f Sauget sewer system. Answer to 

number one and number t h r e e of the 30(b)(6) d e p o s i t i o n on 

w r i t t e n request. F i n a l l y Rogers Cartage admits t h a t i t was 

connected t o the south t r u n k of the v i l l a g e sewer t h a t runs 
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a l o n g F a l l i n g Springs Road. Answer t o i n t e r r o g a t o r y number 

t h r e e . 

Now as t h e c o u r t may r e c a l l t h i s e x i s t i n g 1965 diagram 

of the v i l l a g e sewer system got a l o t of p l a y d u r i n g the t r i a l . 

F a l l i n g Springs Road runs n o r t h / s o u t h and the F a l l i n g Springs 

l a t e r a l runs n o r t h / s o u t h . S e v e r a l witnesses p o i n t e d out and 

I ' l l d i s c u s s those how the di s c h a r g e i s moved up t h i s l i n e i n 

surcharge events how they would come back and the surcharge 

would come back down i n t o Dead Creek. Donel t e s t i f i e d t h a t 

Rogers Cartage used wash t r u c k s h a u l i n g PCBs, chlorobenzene, 

and these substances were washed i n t o bays t h a t had d r a i n s the 

s i z e of manhole c o v e r s . You a l s o heard him t e s t i f y t h a t d u r i n g 

h i s time not too many o f t h e products were drummed except f o r 

f a t t y a c i d s . And the reason they drummed f a t t y a c i d s was t o 

preve n t these b i g manhole d r a i n s from b e i n g clogged up. The 

c o u r t a l s o heard testimony from two w i t n e s s e s P a u l Weis, the 

v i l l a g e engineer, and M i c h a e l Foresman on how i t was a c t u a l l y 

d esigned to o v e r f l o w i n t o Dead Creek d u r i n g surcharge events. 

P a u l Weis, the v i l l a g e engineer, e x p l a i n e d i n d e t a i l how waste 

water from Rogers Cartage flowed through the v i l l a g e sewer 

system d u r i n g surcharge and t h a t i t would be routed i n t o Dead 

Creek. S p e c i f i c a l l y Rogers Cartage and the r e s i d e n c e s were 

hooked up to the F a l l i n g S p r i n g s l a t e r a l r i g h t here. 

The v i l l a g e sewer system had a bl o c k a g e problem w i t h 

the F a l l i n g S p r i n g s l a t e r a l d u r i n g Weis' time as a v i l l a g e 
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engineer and he s a i d t h a t i t was p r i m a r i l y caused by the guriky 

s t u f f t h a t Rogers Cartage was d i s c h a r g i n g . F a l l i n g Springs 

l i n e a l s o had an ove r f l o w and t h a t was a 15-inch l i n e t h a t 

d i s c h a r g e d d i r e c t l y i n t o Dead Creek and t h a t was l o c a t e d at 

manhole 28. As you r e c a l l manhole 28 i s r i g h t here. There 

were a l s o overflow l i n e s at manhole 24 t h a t r e l i e v e d the south 

t r u n k l i n e . That's f u r t h e r n o r t h along t h i s l i n e r i g h t here. 

This o v e r f l o w l i n e a l s o discharged i n t o Dead Creek d u r i n g surge 

events. 

Mr. Weis p e r s o n a l l y observed overflow surcharges i n t o 

Dead Creek r e l i e v i n g i t s south t r u n k l i n e . That would be up i n 

t h i s area i n the northern p a r t . And d u r i n g the occasions when 

ther e were surcharges pumping s t a t i o n s would keep the flow 

moving up the 15-inch l i n e so t h a t i t c o u l d not go back towards 

Rogers Cartage, and i n s t e a d i t pushed i t up the 15-inch l i n e 

and out. Now t h a t was the case of the sewer system pre 1975. 

Post 1975 there was a s l i g h t a l t e r a t i o n . That a l t e r a t i o n was 

the 15-inch overflow l i n e was now bl o c k e d . Post 1975 F a l l i n g 

S prings wash water would then f l o w t o manhole 28 through the 

18-inch l i n e and then up to the j u n c t i o n box. So post 1975 the 

water would flow up towards here and out and up and around. I t 

no longer had the access t o go d i r e c t l y t o Dead Creek and 

t h a t ' s a f t e r 1975. However, Weis con t i n u e d to see surcharge 

events a f t e r 1975. And he a l s o s t a t e d , as you might r e c a l l , 

when asked how long the water would remain i n Dead Creek a f t e r 
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surge r a i n events he s a i d i t would range anywhere from hours to 

a week and there were occas i o n s where Dead Creek was almost 

b r i m f u l l f o r a week. 

Mich a e l Foresman co r r o b o r a t e s the testimony of 

Mr. Weis. He t e s t i f i e d g e n e r a l l y t o the o p e r a t i o n o f the sewer 

system and i n p a r t i c u l a r t o the f u n c t i o n of the Creek Segment A 

as a surge pond. Mr. Foresman p e r s o n a l l y witnessed sewer 

ov e r f l o w s on Creek Segment A on numerous occasions i n the e a r l y 

1980s. The U n i t e d S t a t e s as the p o t e n t i a l pathway o f m i g r a t i o n 

of Rogers Cartage d i s c h a r g e s t o Dead Creek from i t s Sauget 

f a c i l i t y . 

Now l e t ' s look a t the contamination from the sewer 

system to Creek Segment A t h a t d i d n ' t say i n Creek Segment A. 

M i c h a e l Foresman t e s t i f i e d t h a t he observed overflow from Dead 

Creek Segment A to Dead Creek Segment B through the c u l v e r t a t 

Queeny Avenue i n the mid 1970s. This i s Queeny Avenue. This 

i s Dead Creek Segment A, Dead Creek Segment B. M i c h a e l 

Foresman observed o v e r f l o w from Dead Creek Segment A t o Dead 

Creek Segment B. And t h a t was i n the mid 1980s. IEPA 

memorandum a l s o show t h a t i n the mid 1970s there continued t o 

be a problem w i t h drainage going from Dead Creek Segment A t o 

Dead Creek Segment B. 

And I pass up t o the c o u r t P l a i n t i f f ' s E x h i b i t 219 and 

259. And f i n a l l y l e t ' s of course remember the testimony of 

Dr. C h i r l i n who was very c l e a r and cogent i n e x p l a i n i n g how the 
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bottom p o r t i o n of Dead Creek Segment A sediments are a c t u a l l y 

under the groundwater t a b l e and the groundwater passes through 

them and c o n t i n u a l l y p i c k s up contaminants from them. Again 

the U n i t e d S t a t e s has demonstrated how the p o t e n t i a l m i g r a t i o n 

of contaminants t h a t were, deposited' i n t o Creek Segment A got 

i n t o Dead Creek Segment B. Rogers Cartage on the other hand 

d i d not prove t h a t i t s acknowledged d i s p o s a l of chemical waste 

d i d not reach the creek. As d i s c u s s e d i n supplemental t r i a l 

memorandum Rogers Cartage bears the p r o o f on t h i s , and by some 

token bears the r i s k t h a t i t s waste w i l l become unrecognizable 

through commingling w i t h others, e s p e c i a l l y those o f Monsanto 

and Cerro and the other l a r g e i n d u s t r i e s a l s o connected t o the 

sewer system. There i s no de minimus defense and t h e r e i s no 

e q u i t a b l e defense. 

And i f the court r e c a l l s we d i s c u s s e d the defenses 

a v a i l a b l e under CERCLA. And an a c t o f God, an a c t . o f war, an 

a c t or omission of t h i r d p a r t y o t h e r than employee or agent of 

the defendant, or any combination o f the f o r e g o i n g paragraphs. 

And none of those defenses have been met i n t h i s case. They've 

not even been argued. 

So, your Honor, those are the s t o r i e s of how Rogers 

Cartage disposed of chemical wash waters c o n t a i n i n g some 

hazardous substances found i n contaminated sediments and 

groundwater which makes Rogers Cartage l i a b l e as an arranger. 

At Sauget Rogers Cartage arranged w i t h the v i l l a g e to use i t s 
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sewer system t o dispose of hazardous substances which were 

r e l e a s e d at' an o f f - s i t e l o c a t i o n . And a t Cahokia the 

arrangement was t o s t o c k p i l e contaminated wash water on an on 

s i t e area and d r a i n t o the wetlands a b u t t i n g t o Dead Creek and 

then t o Dead Creek i t s e l f . To the e x t e n t t h a t Rogers Cartage's 

arrangement a t Cahokia was' w i t h i t s e l f and the p a r t i c u l a r 

topography of i t s f a c i l i t y and was not an a c t u a l c o n t r a c t w i t h 

a t h i r d p a r t y , which i s not needed, we a l s o o f f e r another 

t h e o r y of o p e r a t o r l i a b i l i t y which has been r e c o g n i z e d by the 

Seventh C i r c u i t which I'm r e f e r r i n g to the NutraSweet case. 

In c o n c l u s i o n , I would say t h a t Rogers Cartage 

operated a t Cahokia f o r at l e a s t f i v e y e a r s . During which time 

i t c o n t i n u a l l y d i s c h a r g e d chemical laden waste water to lagoons 

t h a t s p i l l e d and l e a k e d i n t o the wetlands a d j o i n i n g Dead Creek. 

For at l e a s t another f i v e years i t s o p e r a t i o n a t Sauget 

s i m i l a r l y contaminated wash water t o the sewer system designed 

t o route surcharges t o Dead Creek. In my opening, i f you can 

r e c a l l , i t seems l i k e i t ' s been f o r e v e r , I t o l d you t h a t 

companies l i k e Rogers Cartage who conduct b u s i n e s s as u s u a l a t 

t h e expense o f the environment are e x a c t l y who Congress had i n 

mind when i t s t r u c t u r e d CERCLA as a s t r i c t l i a b i l i t y s t a t u t e . 

And under CERCLA the burden of p r o o f p l a c e d on the U n i t e d 

S t a t e s i s l i m i t e d , w h i l e the burden t o r e f u t e c a u s a t i o n p l a c e d 

on the p o l l u t e r i s not l i m i t e d . 

Congress wanted to ensure t h a t the p o l l u t e r pays. 
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Rogers Cartage i s the p o l l u t e r here and they should pay. Thank 

you. 

THE COURT: Mr. S c h u l t z , I'm going to g i v e you about 

f i v e minutes t o get your thoughts t o g e t h e r and I ' l l hear your 

c l o s i n g argument. The c o u r t ' s i n r e c e s s . 

(Recess) . 

THE COURT: Be seated. Mr. S c h u l t z , b e f o r e you make 

your argument t h e r e and make any p o i n t s t h a t you wish to make 

and p o i n t s t h a t you should address as t o p a r t A of Dead Creek 

address the argument t h a t there was n e c e s s a r i l y a di s c h a r g e 

because of the sediments were a c t u a l l y lower than the water 

t a b l e i t s e l f and as t o the Cahokia f a c i l i t y address the 

argument t h a t the defendant's expert says t h a t she d i s c e r n e d 

t h e r e was an ove r f l o w from the impoundment which l e a d d i r e c t l y 

i n t o the wetlands. Those are the two t h i n g s I ask you t o 

address. Do whatever e l s e you need t o . 

MR. SCHULTZ: F i r s t , w i t h r e g a r d t o the sediments i n 

Dead Creek A. P o i n t number one i s Dead Creek A i s out of t h i s 

case, and I r e f e r you t o the t r a n s c r i p t , i t was u n c o n d i t i o n a l l y 

removed by the defendant. And the t r a n s c r i p t on pages 72, 116, 

457, 752, and 753 i t was r e i t e r a t e d t h a t Dead Creek A i s out of 

the case. 

THE COURT: I thought I read where i n the opening 

statements or somewhere she s a i d , other than the groundwater, 

your Honor, I don't wish to m i s l e a d you. 
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MR. SCHULTZ: I t h i n k t h a t happened two or t h r e e days 

i n t o the- t r i a l when the government saw the q u a l i t y of t h e i r 

evidence. Second, w i t h regard t o i t was Dr. C h i r l i n and Creek 

Segment A i n the evidence. Dr. C h i r l i n t e s t i f i e d and t h i s i s 

on page 783 and 784 Dr. C h i r l i n t e s t i f i e d t h a t he had no 

o p i n i o n about t h e source i n the ground w i t h regard t o 

companies. Second, he s t a t e d t h a t he d i d n ' t know when the 

contaminants were put i n t o the groundwater whether i t was i n 

the '50s or '60s. And t h i r d , on page 783 going on t o page 784 

of the t r a n s c r i p t he s t a t e s he doesn't know when those low 

sediments t h a t were r e f e r r e d t o i n c l o s i n g argument were 

deposi t e d . 

And f u r t h e r Dr. C h i r l i n t e s t i f i e d t h a t he has no 

o p i n i o n t h a t a f t e r 1990 when Dead Creek A was d i s s o l v e d o r 

destroyed t h a t p o l l u t a n t s are s t i l l b e i n g put i n t o the 

groundwater and he was unable to opine and t h a t occurs on 

page 7 90 of the t r a n s c r i p t . 

THE COURT: A l l r i g h t . 

MR. SCHULTZ: Okay. And then the other p o i n t was, 

w i t h r e g a r d t o the Cahokia f a c i l i t y Mrs. S i t t o n ' s testimony 

t h a t she thought she saw from an a e r i a l photo a discharge from 

t h a t pond on the Cahokia s i t e . F i r s t she was u n c e r t a i n . She 

s a i d i t was a p o s s i b l e or probable d i s c h a r g e . And second, we 

have the testimony o f both Donel Johnson and Cha r l e s Johnson 

t h a t no such d i s c h a r g e occurred. C h a r l e s Johnson t e s t i f i e d i n 
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the t r a n s c r i p t on pages 624 and on pages 637 t h a t t h e r e was no 

r u n o f f or discharge from the pond. And Charles Johnson was 

there every working' day. Donel Johnson t e s t i f i e d t h a t when he 

was working t h e r e on the weekends he never saw water l e a v i n g 

the pond, and t h a t ' s on pages 645 and 64 6 of the t r a n s c r i p t . 

So we have two eyewitnesses who defeat the government's 

c a u s a t i o n c l a i m w i t h regard to Cahokia. 

In a d d i t i o n , your Honor, Mrs. S i t t o n t e s t i f i e d t h a t 

she had no i d e a what was i n the water. She had no i d e a of the 

volume of -the water. She had no i d e a o f the flo w r a t e of the 

water. From t h a t i t c o u l d be a teaspoon f u l l or a f i r e hose. 

Whatever i t i s th e r e i s no evidence t o t h a t . I f i t ' s a 

teaspoon f u l l i t never got to Dead Creek no matter what t h e i r 

s t o r y i s , and, as I s a i d before, we have two eyewitnesses who 

s a i d n o t h i n g l e f t the pond. 

With r e g a r d t o t h e i r case i n g e n e r a l , on page 3 of the 

new b r i e f they f i l e d they s t a t e t h a t they have t o prove t h a t 

Rogers Cartage d i s p o s e d of hazardous substances a t the s i t e , 

which i n t h i s case i s Dead Creek. That's t h e i r burden of 

proof. With regard t o Sauget, we have the testimony of 

Mr. Paul Weis t h a t he saw Dead C r e e k — he saw the sewer go i n t o 

Dead Creek f i v e t o t e n times from '73 t o '90. And we have the 

testimony of Paul Weis t h a t when the sewer d i d go i n t o Dead 

Creek i t would f l o w i n f o r two to t h r e e hours and most of the 

time flow out i n s i x t o 12 hours. Now p o i n t A i s Dead Creek A 
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i s not i n the case and t h e r e ' s a b s o l u t e l y no testimony i n the 

case t h a t any waste water from Rogers Cartage ever got i n t o 

Dead Creek B. P e r i o d . That alone ends the case. 

But l e t ' s go on and look at Dead Creek A f o r a moment. 

In order f o r the government t o show t h a t Rogers Cartage has put 

hazardous substances i n t o Dead Creek A they have t o show, one, 

t h a t Rogers Cartage's sewer flows c o u l d get through Monsanto's 

7,000 g a l l o n s per minute when Rogers Cartage's t e n g a l l o n s per 

minute. 

Second, t o show on those r a r e o c c a s i o n s the f i v e t o 

t e n times f o r the two to t h r e e hours a p i e c e t h a t the sewer 

backed up i n t o Dead Creek t h a t Rogers Cartage was a c t u a l l y 

•opened. Because'' as Dr. Menzie s a i d , Rogers Cartage was a 

five-day-a-week o p e r a t i o n and i f we weren't open we had no 

waste water f l o w s . Then i f they can show we were open they 

would have to show we were a c t u a l l y washing some of these s i x 

t r a i l e r s a day t h a t Dr. Menzie, who s t u d i e d Rogers Cartage, 

s a i d we washed. 

T h i r d , i f we were washing a t r a i l e r d u r i n g t h a t two-

t o three-hour p e r i o d d i d the t r a i l e r c o n t a i n c h o c o l a t e , soybean 

o i l , f a t t y a c i d s , vegetable o i l , or d i d i t c o n t a i n a hazardous 

chemical. 

Judge, you can t e l l from the c l o s i n g statement of the 

government and you can t e l l from the evidence t h a t there i s no 

evidence. The government has been unable t o even p o i n t out a 
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p a r t i c u l a r time when the sewer overflowed i n t o Dead Creek A. 

The government has i n t r o d u c e d no evidence t h a t Rogers Cartage 

was opened at t h i s time. The government i n t r o d u c e d no evidence 

t h a t Rogers Cartage was c l e a n i n g a t r a i l e r which had hazardous 

substances at the time. T h e i r proof simply f a i l s on a l l those 

p o i n t s . Not o n l y i s t h e r e no evidence t h a t Rogers Cartage got 

anyth i n g i n t o Dead Creek Segment B, th e r e i s no evidence t h a t 

the government has put f o r t h t o prove t h a t Rogers Cartage put 

any hazardous substances i n t o Dead Creek Sector A, which i s out 

of the case. 

And the government keeps h a r p i n g on the f a c t t h a t the 

chemical c o n s t i t u e n t s found i n Dead Creek Segments A, B, C, D 

are from Rogers Cartage and Dr. Menzie h i m s e l f t e s t i f i e d t h a t 

t h e r e are at l e a s t t e n sources of those c h e m i c a l s : Monsanto, 

Cerro, Midwest Rubber, D a r l i n g F e r t i l i z e r , American Zin c , a l l 

of whom — and Wiesy, h a l f of whom had d i r e c t p i p e s i n t o Dead 

Creek A and some i n t o Dead Creek B, and a l l of whom are l a r g e 

c o n t r i b u t o r s t o the sewer system. And Dr. Menzie t e s t i f i e d 

t h a t a l l of the PCBs i n Dead Creek c o u l d have come j u s t from 

Cerro Copper alone. So the f a c t t h a t Dead Creek Segments A, B, 

C, D, E, F are contaminated does n o t h i n g prove t h a t any of t h a t 

came from Rogers Cartage. We have about t e n companies, huge i n 

p r o p o r t i o n to Rogers Cartage, who have a l r e a d y admitted i n 

co u r t t h a t they're l i a b l e . 

With r e g a r d t o Cahokia, we have the eyewitness 
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testimony t h a t there were no d i s c h a r g e s from the pond, and both 

of those eyewitnesses are not f r i e n d l y witnesses t o Rogers 

Cartage. 

Second, we have Mrs. S i t t o n a d m i t t i n g she d i d n ' t know 

when, how much, what was i n i t , or what was the f l o w r a t e of 

an y t h i n g from the Rogers Cartage f a c i l i t y . 

The we have Dr. Menzie t e s t i f y i n g t h a t the Rogers 

Cartage f a c i l i t y . h e doesn't even know i f i t i s contaminated. 

He doesn't know i f the water from the f a c i l i t y i s a source of 

contamination. And then we have Dr. Menzie's i n t e r e s t i n g 

testimony about how he chose and p i c k e d the data b a s i s or the 

data s e t s i n order t o show what he thought was a bump i n Creek 

Segment F. 

Now as you have heard the government 1s o r i g i n a l 

e x p e r t s , C h i r l i n and Dr. B e i h o f f e r , d i d not f i n d any peaks i n 

Creek Segment F. And Dr. Menzie was only able t o f i n d a peak 

i n Creek Segment F by t a k i n g one database f o r z i n c and one f o r 

PCBs and i g n o r i n g a l l the other data bases. 

Then we have the testimony about the d i t c h where 

Dr. Menzie, although he never t e s t e d the s i t e and i t i s a 

mystery t o him whether the Rogers Cartage s i t e i s contaminated. 

Dr. Menzie d i d have some t e s t i n g done i n a d i t c h w i t h i n the 

l a s t I t h i n k i t was 2002 and we have the i n t e r e s t i n g p o i n t made 

by the government's own expert Mrs. S i t t o n t h a t he t e s t e d the 

wrong d i t c h . That the d i t c h he t e s t e d i s a new d i t c h . That 
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the o l d d i t c h was covered up w i t h a fence and a f o u r - f o o t high 

rock berm by P h i l l i p s Petroleum and Dr. Menzie s a i d i f he got 

the wrong d i t c h then what he was t e s t i n g f o r was not from 

Rogers Cartage. Dr. Menzie t e s t i f i e d t h a t when he — when you 

t e s t a d i t c h a l o n g s i d e the road t h e r e are dangers because the 

d i t c h i s s u b j e c t t o contamination from road work and t r a f f i c on 

the road. 

So w i t h regard t o Sauget the government's case f a i l s 

f o r two reasons. One, Dead Creek A i s not i n the case and 

there i s no evidence t h a t anything Rogers Cartage has gotten to 

B. And because the government d i d n ' t show i n those r a r e 

occasions when the sewer backed up i n t o Dead Creek A a f t e r 197 0 

the government d i d n ' t show t h a t Rogers Cartage was opened. 

Didn't show t h a t Rogers Cartage was washing t r a i l e r s . I t . 

d i d n ' t show t h a t Rogers Cartage was washing a t r a i l . I t d i d n ' t 

show t h a t Rogers Cartage was washing t r a i l e r s w i t h hazardous 

substances. As you remember, Dr. Menzie and every witness i n 

t h i s case has t e s t i f i e d t h a t u n l i k e every other i n d u s t r y i n 

t h i s area Rogers Cartage's wash water was dependent on what 

they were doing t h a t moment. I f they were washing a t r a i l e r 

w i t h c h o c o l a t e , i t had chocolate i n i t . I f they were washing a 

t r a i l e r w i t h a l c o h o l , i t had a l c o h o l i n i t . And they washed 

s i x t r a i l e r s a day which i s more than an hour a p i e c e . Unless 

we were doing the- r i g h t k i n d of t r a i l e r or the wrong k i n d of 

t r a i l e r — whatever your p e r s p e c t i v e i s — n o t h i n g i n our wash 
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water would have had hazardous substances i n i t . 

W i t h regard t o Cahokia we have eyewitness testimony 

t h a t the government's h y p o t h e s i s f a i l s . And we a l s o have the 

f a c t t h a t Dr. Menzie admitted t h e r e are numerous sources of 

c o n t a m i n a t i o n i n what he t e s t e d and saw t h a t d i d not i n c l u d e 

Rogers Cartage. With r e g a r d t o the f i n d i n g s i n Dead Creek 

S e c t o r F as Mr. Ribordy s a i d , EPA's own employee, the sediments 

from upstream were what was t e s t e d f o r when the z i n c was found. 

And the sediments from up stream were what was t e s t e d f o r when 

the PCBs were found. Because up stream i n Dead Creek i s a 

h e a v i l y contaminated area w i t h PCBs and z i n c i n i t . As i t 

comes downstream at the c o r n e r the sediments are d e p o s i t e d i n 

the c o r n e r where the creek c u t s t o the r i g h t . 

So, Judge, number one i s the government has to prove 

we put hazardous substances i n the creek; they can't prove i t . 

They d i d n ' t prove i t . They had more than a week t o prove i t . 

I n t h e i r attempt to prove i t they i n e f f e c t abandoned t h e i r own 

w i t n e s s e s . They abandoned Dr. C h i r l i n and Dr. B e i h o f f e r and 

h i r e d Monsanto's expert Dr. Menzie a t the l a s t minute who 

r e v e a l e d on c r o s s examination the u n c e r t a i n t y i n h i s methods 

and'the u n c e r t a i n t y i n h i s c o n c l u s i o n s . 

So, Judge, t h i s i s not a hard case. This i s not a 

case where the government has come c l o s e . T h i s i s not a case 

where the l a w y e r i n g on e i t h e r s i d e has made a d i f f e r e n c e . This 

i s s i m p l y a case where the evidence and the f a c t s do not 
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support the government's case. How can they say t h a t the pond 

i n Cahokia f l o o d e d i n t o Dead Creek when Mr. Donel Johnson and 

Mr. C h a r l e s Johnson both say no? How can they say t h a t the 

Sauget f a c i l i t y c o n t r i b u t e d hazardous substances to Dead Creek 

when, one, Dead Creek A i s out of the case; two, there's no 

tes t i m o n y a n y t h i n g Rogers C a r t a g e ' d i d ever got i n t o Dead Creek 

B; and t h r e e , t hey have no evidence of when the sewer flooded, 

whether Rogers Cartage was opened, what we were washing a t the 

time. 

So, Judge, f o r — j u s t because they haven't proved --

met t h e i r burden of proving- we put hazardous substances i n Dead 

Creek I'm a s k i n g t h i s c o u r t to e n t e r judgment f o r Rogers 

Cartage f o r the simple f a c t t h a t we have not been proved to 

have done a n y t h i n g wrong under superfund. The government has 

f a i l e d t o prove t h a t hazardous substances from Rogers Cartage 

made i t i n t o Dead Creek which i s . what they have t o prove. And 

which on page 3 o f t h e i r b r i e f t h ey say they have to prove. 

And the i d e a t h a t we have no p r o o f of a n y t h i n g when Donel 

Johnson and Mr. C h a r l e s Johnson b o t h t e s t i f i e d what the 

government s a i d d i d n ' t happen, and the f a c t t h a t Dr. Menzie 

t e s t i f i e d t o numerous sources of c o n t a m i n a t i o n t h a t obscure h i s 

r e s u l t s and Dr. Menzie t e s t i f i e d t o h i s s e l e c t i v e use of data 

i n o r d e r t o show — attempt t o show t h a t Rogers Cartage d i d 

something t o Dead Creek Sector F. Judge, a l l those t h i n g s f a l l 

by the wayside because the government d i d n ' t meet t h e i r case. 
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They had a week t o do i t and they d i d n ' t do i t . 

Therefore I'm a s k i n g t h i s c o u rt t o e n t e r judgment f o r 

Rogers Cartage. We should not be i n t h i s case and the 

government hasn't proved t h a t we should be. Thank you. 

THE COURT: A l l r i g h t . The co u r t i n accordance with 

Federa l Rule of c i v i l Procedure 52(a) w i l l make i t s f i n d i n g s 

here on the r e c o r d immediately at the c l o s e of a l l the evidence 

r a t h e r than p r e p a r i n g a d e t a i l e d w r i t t e n memorandum. 

. Now t h i s case, l i k e so many cases once you get down t o 

an a c t u a l t r i a l where' there are r e a l witnesses b e i n g subject t o 

cross examination, i s not a d i f f i c u l t case. In the end the 

p a r t i e s themselves r e c o g n i z e the i s s u e i n the case. We s t a r t • 

out w i t h the obvious p r o p o s i t i o n , the court so f i n d s , t h a t Dead 

Creek S e c t i o n B and south i s p o l l u t e d w i t h hazardous 

substances. The p a r t i e s recognize t h a t . Moreover, the p a r t i e s 

recognize t h a t Rogers Cartage arranged f o r the d i s p o s a l of 

hazardous substances, many of which are the same as those found 

i n Dead Creek. 

Moreover, we have here two f a c i l i t i e s . There's no 

que s t i o n t h a t Rogers Cartage had a f a c i l i t y t h a t opened some 

time I'm t o l d a f t e r 1970 i n Sauget. And i t ' s e q u a l l y c l e a r t o 

the court t h a t they, Rogers Cartage, at l e a s t o p e r a t e d a 

f a c i l i t y i n Cahokia. 

Now the q u e s t i o n of course i s : I s t h e r e a c a u s a l 

connection. In other words, was t h e r e a d i s c h a r g e from e i t h e r 
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of these f a c i l i t i e s operated by Rogers Cartage t h a t f i n d s i t s 

way i n t o Dead Creek? Now t h r e s h o l d o f l i a b i l i t y f o r t h i s type 

of case i s low, and I've r e i t e r a t e d t h a t time and again. No 

need t o show the f i n g e r p r i n t p r e c i s i o n i s not r e q u i r e d . But 

there i s a standard of proof. S t r i c t l i a b i l i t y doesn't mean 

ab s o l u t e l i a b i l i t y . I t j u s t means l i a b i l i t y w ithout f a u l t . 

I f i n d , the court f i n d s , t h a t having heard a l l of the 

evidence i n the case t h a t the government cannot meet i t ' s 

burden o f proof r e g a r d i n g e i t h e r f a c i l i t y . 

Here's my t h i n k i n g on t h i s . The testimony regarding 

the Cahokia f a c i l i t y i s , at b e s t , tenuous. As a matter of 

f a c t , the o n l y way the government gets t h i s the hazardous 

substances t h a t was a d m i t t e d l y i n t h i s impoundment i n t o Dead 

Creek i s by v i r t u e of the mechanism suggested by the 

i n t e r p r e t a t i o n of the a e r i a l photographs. Now t h i s judge 

wasn't born yesterday. That p a r t i c u l a r expert i s c e r t a i n l y an 

expert i n many r e s p e c t s , but she has the equipment and the 

experience to read these h i s t o r i c a l photographs and draw 

c e r t a i n c o n c l u s i o n s from them. The c o u r t i s a l s o aware t h a t 

t h i s i s a w e l l - p a i d advocate. And I don't mean to say that i n 

a p e j o r a t i v e sense. In f a c t , everyone t h a t w i l l t e s t i f y i n 

t h i s case, a t l e a s t every expert, i s t o some extent an 

advocate. 

We had two people who worked there who were r i g h t on 

the scene and s a i d they never saw t h i s get out o f the 
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impoundment. Now i t ' s hard t o b e l i e v e t h a t at some time i t 

d i d n ' t happen, but the c o u r t i s not a t l i b e r t y t o engage i n 

s p e c u l a t i o n . I can draw reasonable i n f e r e n c e s but the 

i n f e r e n c e s must be based on the evidence. Anything more 

becomes s p e c u l a t i o n and I don't speculate any more than a j u r y 

would be a l l o w e d to s p e c u l a t e . I'm not c r i t i c a l of the 

government because they c o u l d n ' t — they d i d n ' t come up w i t h any 

other evidence. Perhaps t h i s i s a l l t h a t c o u l d have been done 

w i t h what they had to work w i t h . Maybe t h e r e i s a s e t t l e d 

r e l i g i o u s type f a i t h t h a t there was some d i s c h a r g e from the 

Cahokia f a c i l i t y i n t o the Dead Creek but t h a t ' s a l l i t i s . 

I t ' s f a i t h or informed s p e c u l a t i o n but i t ' s not p r o o f . The 

standard has not been met i n t h i s case. 

Now we go up t o Sauget and t h e r e ' s no q u e s t i o n again 

t h a t Rogers Cartage was d i s c h a r g i n g t h e r e i n t o the sewer 

system. And the court i s not unaware of the f a c t t h a t on one 

o c c a s i o n Rogers Cartage took i t upon i t s e l f t o f i r e a f e l l a 

because he wouldn't f u r t h e r p o l l u t e t h e — put a p o l l u t a n t i n t o 

the sewer system. And o f course t h i s i s not something t h a t we 

applaud or look upon w i t h f a v o r , but I expect t h a t Rogers 

Cartage pr o b a b l y p a i d d e a r l y f o r t h a t . I don't have any 

p r e c i s e i n f o r m a t i o n but a l a w s u i t was f i l e d and the witness 

looked t o be doing b e t t e r than most t r u c k washers do i n h i s 

stage i n l i f e . But t h a t ' s not the p o i n t a t any r a t e . 

In as f a r as S e c t i o n B i s concerned, we had j u s t the 
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s l i g h t e s t testimony t h a t there was a f a u l t y d i s c h a r g e through a 

p a r t i a l l y clogged what I'm going to c a l l a w h i s t l e or a p i p e . 

But to say t h a t any of t h a t , any of t h a t even con t a i n e d a 

p o l l u t a n t of the type or has discharge of the type t h a t Rogers 

Cartage was u s i n g , again, i s j u s t mere s p e c u l a t i o n . 

Now s i m i l a r l y , I'm not — I'm t o l d t h a t Segment A was 

out of i t and I'm t o l d t h a t i t i s not. But the bottom l i n e on 

a l l of t h i s i s the best — I mean, the b e s t case t h a t the 

government has i n t h i s r e g a r d i s t h a t t h e r e were the sediment 

was blow the water l e v e l i t s e l f . There was some hazardous 

waste i n the sediment. And so from t h a t the expert i n f e r r e d , 

and i t sounds reasonable t o me — and by the way I found him t o 

be a very p e r s u a s i v e expert — t h a t i t was i n the groundwater. 

But the c o u r t ' s m i n d f u l t h a t Rogers Cartage d i d n ' t get 

t o Sauget u n t i l a f t e r 1970. And we've had n o t h i n g but a 

massive discharge of p o l l u t i o n i n the Sauget area s i n c e the 

1930s. And t o say t h a t t h a t came from, as we must, from Rogers 

Cartage, i s t o say too much. The court i s not a t l i b e r t y t o 

s p e c u l a t e . Now I'm f u l l y aware of the common-sense n o t i o n 

t h a t , w e l l , look, they're washing t h e i r t r u c k s , they're p u t t i n g 

t h i s i n t o the sewer system, at some time or the other i t gets 

i n t o the creek. W e l l , but the court on something l i k e t h i s 

r e q u i r e s more than mere common sense. I t r e q u i r e s proof. And 

perhaps the proof j u s t i s n ' t a v a i l a b l e and never can be. 

A g a i n , I don't c r i t i c i z e the government. They took a p r e t t y 
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good swing a t i t w i t h what they had. But the co u r t can't f i n d 

t h a t t h e r e was ever i n the Sauget f a c i l i t y a discharge t h a t 

found i t s way i n t o Dead Creek. 

So there b e i n g no di s c h a r g e from e i t h e r f a c i l i t y t h a t 

found i t s way to Dead Creek, at l e a s t by a f a i r preponderance 

of the evidence, the defendant, Rogers Cartage, i s e n t i t l e d t o 

a judgment and i t w i l l r e c e i v e i t . 

Now the o n l y other i s s u e i s : The court on s e v e r a l 

o c c a s i o n s expressed i t s d i s p l e a s u r e w i t h the matter of Rogers 

Cartage c o n t e s t i n g the i s s u e of whether t h e r e was ever a 

f a c i l i t y at Cahokia and t h a t matter i s b e i n g r e f e r r e d to the 

m a g i s t r a t e , and I ' l l l e t Rogers Cartage and the magi s t r a t e d e a l 

w i t h t h a t . I t was abundantly c l e a r t o the court t h a t everyone 

knew t h e r e was a Rogers Cartage f a c i l i t y t h e r e . And I hope 

w i t h h i n d s i g h t t h a t they see i t doesn't •— i t was of no 

a s s i s t a n c e t o Rogers Cartage. But I don't decide cases on the 

b a s i s o f whether I f e e l t h a t lawyers or even because I'm i l l a t 

lawyers or c l i e n t s . I decide the cases on evidence. And t o 

t h i s c o u r t i t i s q u i t e c l e a r t h a t the evidence i s not there. 

Judgment w i l l be entered promptly f o r Rogers Cartage. 

Now as I s a i d e a r l i e r , i t w i l l be some time before 

t h i s case i s u l t i m a t e l y over. This i s hard f o r l i t i g a n t s t o 

understand but i f there are some r e p r e s e n t a t i v e s of the 

l i t i g a n t s I ' l l j u s t e x p l a i n i t and maybe take some heat o f f of 

your lawyers here. At l e a s t i n the Seventh C i r c u i t we do not 
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t a k e appeals piecemeal. ' The c o u r t p r e f e r s — i t i s more than a 

p r e f e r e n c e . The c o u r t e n f o r c e s the F e d e r a l R u l e s of C i v i l 

Procedure such t h a t , except i n v e r y r a r e i n s t a n c e s , they want 

the whole case there a t one time t o review the whole t h i n g . 

T h i s case w i l l not be over f o r years t o come. I've got the 

i s s u e of apportionment between the r e s t of the defendants t h a t 

are i n the case and then I have t o determine what the damages 

ar e . 

However, the c o u r t has determined t h a t here i n the 

t r i a l c o u r t f o r my purposes Rogers Cartage i s not i n the case, 

b u t there w i l l not be an appeal from t h a t . At l e a s t I don't 

i n t e n d t o a u t h o r i z e an appeal from t h a t f i n d i n g u n t i l a f t e r the 

e n t i r e case i s at an end. I've made t h a t mistake b e f o r e and I 

g e n e r a l l y don't make the same mistake t w i c e . So there b e i n g 

n o t h i n g f u r t h e r before the c o u r t then the c o u r t stands i n 

r e c e s s . 

REPORTER'S CERTIFICATE 

I, M o l l y N. C l a y t o n , RPR, O f f i c i a l Court Reporter f o r the 
U.S. D i s t r i c t Court, Southern D i s t r i c t of I l l i n o i s , do hereby 
c e r t i f y t h a t I r e p o r t e d w i t h mechanical stenography the 
proceedings c o n t a i n e d i n the f o r e g o i n g 34; and t h a t the same i s 
a f u l l , t r u e , c o r r e c t and complete t r a n s c r i p t from the r e c o r d 
of proceedings i n the a b o v e - e n t i t l e d matter. 

DATED t h i s 12th day of December, 2003. 

/ M o l l y C ^ y t o n , RPR 



IN T H E UNITED STATES DISTRICT COURT 
FOR T H E SOUTHERN DISTRICT OF ILLINOIS 

UNITED STATES OF AMERICA, 

Plaintiff, 

vs. 

P H A R M A C I A CORPORATION (f/k/a 
Monsanto Company), et al. 

Defendants. 

P H A R M A C I A CORPORATION (f/k/a 
Monsanto Company) and SOLUTIA, INC., 

Counterclaim Plaintiffs, 

vs. 

UNITED STATES OF AMERICA, et al., 

Counterclaim Defendants. 

CIVIL NO. 99-63-GPM 

ORDER 
MURPHY, Chief District Judge: 

The United States asks the Court to reconsider its ruling holding Rogers Cartage not liable 

(see Doc. 667). In a nutshell, the United States claims that it has new evidence that was not 

presented in the November 2003 trial that proves Rogers Cartage liable. 

The issue of the location of a Cahokia facility and the relationship of Rogers Cartage to that 

facility was hotly contested during the trial. Under Federal Rule of C i v i l Procedure 54(b), the 

Court's decision "is subject to revision at any time before the entry of judgment adjudicating all the 

claims and the rights and liabilities of all the parties." FED. R. C iv . P. 54(b). But the Court is not 

inclined to change its decision in any way. The United States had years to investigate this case and 

gather evidence to prove its claims. The Court heard testimony for three days and rendered its 
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decision. It is too late to present the new evidence the United States wants to present, and the Court 

w i l l not reopen discovery and try the case again. The motion for reconsideration (Doc. 667) is 

DENIED. 

Because Rogers Cartage has been found not liable under C E R C L A § 107,42 U.S.C. § 9607, 

the claims against Rogers Cartage for contribution fail as a matter of law. Accordingly, the motion 

to dismiss contribution claims filed by Rogers Cartage (Doc. 658) is GRANTED. A l l claims 

against or by Rogers Cartage are DISMISSED with prejudice. The Clerk wi l l enter judgment 

accordingly at the conclusion of the entire action. 

The motion for trial setting by Solutia/Pharmacia (Doc. 626) and the motion for leave to file 

supplemental authority (Doc. 633) are DENIED as moot. At a hearing on Apr i l 14,2004, the Court 

set the second liability phase for trial on Monday, October 12, 2004. That setting remains firm. 

Finally, the pending motions for summary judgment (Docs. 539, 542, 544, and 551) are set 

for HEARING on Monday, September 27, 2004, at 1:30 p.m. 

IT IS SO ORDERED. 

D A T E D 08/09/04 

s/ G . Patrick Murphy 
G . P A T R I C K M U R P H Y 
Chief United States District Judge 
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RE: Conoco Phillips/Rogers Cartage site 
to: Thomas Martin 08/06/2010 12:52 PM 

Tom, 
The Court never i s s u e d a w r i t t e n d e c i s i o n at t r i a l , but gave a lengthy 
o r a l r u l i n g . Attached i s the t r a n s c r i p t . The US moved f o r 
r e c o n s i d e r a t i o n , which was denied i n the attached short w r i t t e n 
d e c i s i o n . 

The Court's r u l i n g addresses both of the RC s i t e s : (1) the' one o f f of 
F a l l i n g Springs Road (referred to by the Court as the Sauget f a c i l i t y ) ; 
and (2) the one o f f of Red H i l l Road, now known as C a r g i l l E l e v a t o r Road 
( r e f e r r e d t o by the Court as the Cahokia f a c i l i t y ) . As I read the 
court's r u l i n g s , Judge Murphy s a i d that the known contamination at RC's 
Cahokia f a c i l i t y d i d not make i t l i a b l e f o r response costs at Sauget 
Area 1 because the Cahokia f a c i l i t y was not i n Area 1 and the US had not 
proven t h a t i t s contaminants seeped i n t o Area 1. 

Let ' s t a l k next week about how to respond to Mr. Schultz's l e t t e r . 

Mike 

Michael J . Z o e l l e r 
T r i a l Attorney 
Environmental Enforcement Section 
Environment and Natural Resources D i v i s i o n 
U n i t e d States Department of J u s t i c e 
P.O. Box 7611 
Washington, DC 20044-7611 
(202) 305-1478 

O r i g i n a l Message 
From: Martin.Thomas@epamail.epa.gov 
[mailto:Martin.Thomas@epamail.epa.gov] 
Sent: Tuesday, August 03, 2010 6:22 PM 
To: Z o e l l e r , Michael (ENRD) 
Subject: Conoco P h i l l i p s / R o g e r s Cartage s i t e 

H i Mike, I am r e p l y i n g to the attached l e t t e r (we have t r i e d but f a i l e d 
to get Rogers to consent to p a r t i c u l a t e i n the cleanup of i t s former 
f a c i l i t y on the Conoco P h i l l i p s p roperty ) and because I didn't 
p a r t i c i p a t e i n the Rogers SAI l i t i g a t i o n I wondered i f you could provide 
to me whatever i n f o you have on the Rogers SA 1judgment. Is there a 
d e s c r i p t i o n i n the f i l e on t h i s ? For example, I need to confirm that the 
judgment d i d not include the Rogers s i t e on the Conoco P h i l l i p s 
property. I b e l i e v e the S i t e subject to the judgment was lo c a t e d o f f of 
F a l l i n g Springs road i n Sauget but need to confirm t h i s type of b a s i c 
i n f o too. Are there other Rogers e x h i b i t s i n the f i l e t hat might be 
h e l p f u l ? Tom 

Thomas J. M a r t i n 
A s s o c i a t e Regional Counsel 
O f f i c e of Regional Counsel 

Tom Martin 
Associate Regional Counsel 
U.S.EPA, Region 5 
312-886-4272 



U.S. EPA, Region 5 
77 W. Jackson Blvd. 
Chicago, IL 60640 

ph: 312-886-4273 
f a x : 312-886-7160 

_•_ Forwarded by Thomas Martin/R5/USEPA/US on 08/03/2010 05:15 PM 

From: R5XEROX_R1302@epa.gov 

To: Thomas Martin/R5/USEPA/US@EPA 

Date: 08/03/2010 05:13 PM 

Subject: Scan from a Xerox WorkCentre 

Please open the attached document. I t was scanned and sent to you using 
a Xerox WorkCentre. 

Sent by: [R5XEROX_R1302@epa.gov] 
Attachment F i l e Type: PDF 

WorkCentre L o c a t i o n : R1302 
Device Name: R5XEROX R1302 7 665C 

(See attached f i l e : Scan001.PDF) 

Tom Martin 
Associate Regional Counsel 
U.S.EPA, Region 5 
312-886-4272 


